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NEW FORMS OF THE INITIATIVE AND 
REFERENDUM 

S. GALE LOWRIE 
University of Wisconsin 

There is no aspect of contemporary politics more significant 
than the remarkable growth and extension of the movement for 
direct legislation in America. While various phases of the refer- 
endum, such as advisory voting, the adoption of constitutions 
and their amendments and of local charters and laws have been 
of common use since the colonial period, the unrestricted use 
of the initiative and referendum whereby the people are given 
unlimited control of machinery for the enactment of constitu- 
tional and statutory law, is a very recent development. Prior 
to the last decade it was scarcely looked upon as a permanent 
feature of our governmental system. It smacked of Populism 
and found its supporters chiefly among certain faddists who 
sought by this means to secure, at least in a limited degree, the 
adoption of their political nostrums. 

But the problem of the referendum in America is no longer an 
academic one ; for scarcely is there a state in the Union but must 
seriously consider the incorporation of this principle into its 
fundamental law. From its beginning in the single state of 
South Dakota, ten years has seen its spread through ten west- 
ern commonwealths and the question of its adoption is now 
pending before the people in as many more states. Surely a 
growth so rapid, reaching through more than one third of the 
states and representing nearly one half our contiguous territory 
merits grave consideration not only of the primary question of 
its further extension, but a more searching investigation than 
it has customarily received respecting the form which it must 
assume to become a useful part of our governmental system. 

There have been instances of democracies such as the Athenian 
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Assembly, the folkmoot of the Teutons and the town meetings 
of New England, but the ingrafting of such an institution as 
the referendum upon a governmental system thoroughly repub- 
lican and representative in its inception and development has 
hardly a prototype. Even Switzerland, the birthplace of the 
movement, furnishes scarcely a parallel and surely no demon- 
stration of the practicality of the referendum for our use since 
here it exists as a continuation or at most an early reversion to a 
purer democracy while with us it becomes allied with political 
formations conceived in the light of an essentially different 
philosophy of government. Its success or failure in a territory 
smaller than New Hampshire and Vermont, and divided for its 
chief governmental purposes into cantons varying in size from 
one half the area of Connecticut to those but two thirds as large 
as a township, will scarcely prove its availability for areas so 
large and populous as our American states. 

The referendum is a more simple institution than the initia- 
tive. It is in effect but a popular veto, a further course which 
bills must take before assuming the final status of law. There 
is scarcely a variation in its form; under its provisions measures 
passed by the legislature remain for a limited period subject to 
petitions which may place them before the voters for rejection. 
The initiative is more intricate. This is the instrument through 
which the people in their capacity of electors perform the func- 
tions of lawmaking. Swiss law provides two methods for the 
submission of initiative measures. Under the first, a bill is 
drafted by a group of citizens and if it bears the endorsement 
of 50,000 legal voters of the republic is presented to the federal 
assembly for passage. Such a bill must be enacted by the 
assembly or referred to the people. While an initiated measure 
is not subject to amendment in the assembly, that body may if 
it chooses, incorporate such changes as seem desirable in a 
separate bill. These two bills are then submitted to the people 
and opportunity is thus given of choosing between the measures. 
This is the plan which has been followed in Maine and South 
Dakota and in the resolution shortly to be submitted to the 
voters of Nevada; initiated measures must first go to the legis- 
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lature and are only referred to the people in the event of their 
defeat before that body. Another form of the Swiss initiative 
embraces a plan whereby the initiators present to the Federal 
Assembly a project for legislation, imposing on that body the 
duty of framing a law in the sense indicated in the petition. 
This form has not been accepted in any state of the Union. 

The most familiar plan is that embodied in the Oregon con- 
stitution by which the popular enactment of laws follows a 
course entirely independent of the legislature. Any measure 
for a law or an amendment to the constitution, accompanied 
by a proper petition, may be filed with the secretary of state 
and is by him submitted to the people for passage. It is this 
plan which has been followed closely in the states of Utah, Mon- 
tana, Oklahoma, Missouri, Arkansas and Colorado and incor- 
porated in constitutional amendments now pending in Nebraska, 
North Dakota, Washington and Wyoming. In California, a 
plan whereby measures may be enacted either through this 
method or the one first outlined has recently become a part of 
the constitution by a vote of the people. 

It is the Oregon plan which has been subject to the most 
severe criticism and over which the most bitter controversies 
respecting the adaptability of the initiative to American needs 
have been waged. To this plan objection has been urged that 
it disregards almost wholly methods of procedure which years 
of legislative experience have shown indispensable to the enact- 
ment of satisfactory law. From the introduction of a bill in 
our American legislatures to its final passage, it undergoes many 
processes calculated to reveal its weaknesses ; if these are funda- 
mental, the measure must fail, if but incidental, it may be 
amended in such a manner as to make it a workable statute. 
Considerable progress has been made in recent years toward the 
betterment of processes for statutory construction. The growth 
of the legislative library movement, the installment of drafting 
departments, the revision of rules relative to committee hear- 
ings so as to further guarantee adequate consideration of measures 
and a proper report upon them, already give promise of a new 
era in representative government. The committee hearing is 
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invaluable. Through this process representation of the various 
interests and the many social groupings in the state is approxi- 
mately reached. Those more directly affected by proposed 
laws may thus present arguments for or against their adoption 
and valuable information relating to the practicality and use- 
fulness of contemplated legislation is thus made available. 
To this is added the debates on the floors of the legislature to 
which the proposed laws are further subjected. This process 
is not open to laws passed under the Oregon initiative. No 
step intervenes between the drafting of a measure and its final 
consideration. Once filed, a measure is subject to alteration 
by neither its friends nor enemies but must be voted upon by the 
people who settle its fate upon a direct "yes" or "no" vote. 
Little patience would be had with the suggestion that legisla- 
tive procedure be limited to a vote upon measures, that no bills 
be referred to committees or debated upon the floor of the 
house, but that with the furnishing of members the text of 
measures and a review of such arguments as might appear in 
the public press, legislative consideration should end. If such 
a procedure would bring results satisfactory even to the legis- 
lature, hope might be entertained for the permanency of the 
Oregon system. 

The Swiss plan first outlined obviates many difficulties. Here 
there is given opportunity for legislative hearings and publicity. 
Popular interest has been aroused in measures by the circula- 
tion of the initiative petition and it might be expected that the 
course of such measures through the legislature would be closely 
scrutinized. While no amendment may be made to an initia- 
ted measure, the right of submitting a competing bill to the 
people gives opportunity for the incorporation of such changes 
in a similar bill which fuller discussion may have proved neces- 
sary. Bills meeting with legislative approval are law without 
reference to the people who are thus relieved of the duty of 
passing judgment upon them. Obviously this method is 
conducive to the growth of a more acceptable form of law; but 
it, too, is lacking in elements necessary for effective legislative 
machinery. The plan of submitting two measures to the people 
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upon the same subject is unnecessarily cumbersome and tends 
to becloud the issue. While ample opportunity seems to be 
given for incorporating amendments in the substitute for the 
initiative bill, difficulty may well be expected from such a course. 
The initiated bill comes apparently with the endorsement of 
the people. "They have spoken" and "their will should be 
law." There is the further difficulty atteiidant upon conduct- 
ing a protracted campaign. From the time the campaign for 
signers is begun until the final vote upon the measure is taken, 
over two years elapse and the question must be of great popular 
interest to maintain a prominent place before the people for so 
long a time. The method outlined in the second Swiss plan 
promises little as a prototype for an American initiative. It 
becomes little more than a public opinion law similar to those 
in use in Illinois and Texas resting for their effectiveness upon 
the good will of the legislature. 

Such objections as have been raised are not, however, vital to 
the principle of the initiative. Scarcely would it compliment 
our statesmanship that the direct legislation movement has 
already covered nearly half our country, were there not basic 
principles at its heart. It is not, as has been charged, a move- 
ment for the overthrow of representative government. It is not 
a substitute for legislative action, but a means of controlling 
governmental agencies and making them serve their proper 
function. It must, therefore, be so constructed as to form with 
the legislature a channel for the enactment of law which will 
guarantee to the fullest extent personal liberty and equality of 
opportunity and at the same time be so in accord with our 
organic law and institutions that the law need be neither supple- 
mented by the rulings of the administration nor reconstructed 
by the judiciary. 

To the plans of the initiative outlined above, there is another 
method which has been adopted by the Wisconsin legislature 
and has been urged in Ohio and Massachusetts. This plan 
establishes the initiative as an adjunct of the legislature. Just 
as under the referendum, any law passed by the legislature may 
be brought before the people upon petition, so under this initia- 
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tive method, any measure which has been introduced in the 
legislature and failed of passage may be enacted by a vote of 
the people. Instead of circulating petitions to secure the con- 
sideration of measures, it is necessary but to find a representa- 
tive who will introduce a bill in the legislature. This bill will 
be referred to an appropriate committee and opportunity will 
be given its friends and enemies to argue its merits and defects. 
It will be subject to amendment as any other measure and to 
debate and criticism in accordance with legislative rules. Should, 
it be passed in a form satisfactory to those interested, no further 
action is necessary, but in the event of its defeat or its amend- 
ment in such a way as to deprive it of its usefulness, a petition 
of electors will place the measure, with any amendments desired 
by the petitioners, before the people. In this way the legisla- 
ture acts as a co-laborer rather than as a competitor of the 
people. The legislature becomes a committee of the people 
serving for them the purpose of the committees of the legislature 
and as obedient to their commands. As a legislative committee 
reports to the senate or assembly, leaving those bodies free to 
follow or repudiate their recommendations, so the legislature 
acts for the people, testing the merits of proposals, weighing 
arguments and finally expressing judgment. What measures 
seem to have merit will be made law but may be rejected by 
the people through the referendum; those failing of passage 
remain subject to initiative petition and subsequent ratification 
by the people. In this form the initiative and referendum 
become means of expressing a lack of confidence. When the 
legislature stands ready to do the will of the people, recourse to 
direct legislation is unnecessary; should they fail, however, to 
embody in the form of law, principles demanded by the people, 
here is an institution through which the people themselves may 
perform that service. 

But while this form of direct legislation escapes many dangers 
to which other methods are exposed, the mistake should not be 
made of relying upon it to convey and preserve efficient or 
even democratic government. Its merit lies in a recognition 
of the fact that, except in our smallest political divisions, law- 
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making by the people must remain as an extraordinary channel 
for statutory enactment, usable when the regular course for 
some reason becomes obstructed, and in its capacity to adopt 
for its use valuable institutions which have developed around 
our form of representative government. Direct legislation in 
any form is but a tool of government and will produce desir- 
able laws only in case it is properly used. In Oregon, a well- 
organized and patriotic body of citizens have been able to apply 
it for the enactment of progressive and constructive law and so 
long as its use remains in such control the initiative and refer- 
endum may be effective weapons of good government. But 
political history is replete with examples of institutions, demo- 
cratic in their origin, which with the decline of popular interest 
become ready tools in the hands of the avaricious. The effective 
initiative must be one where the people are given an opportu- 
nity of putting in the form of law principles well understood and 
desired, but which furnishes little room for the politician and boss 
whose control of elective machinery is strong enough to secure 
the stamp of popular approval upon plans designed to further 
personal rather than public interests. It is for this reason the 
Wisconsin plan stands as a substantial contribution in the devel- 
opment of our political institutions. Based as it is upon a care- 
ful study of the actual workings of the agencies of our govern- 
ment, a recognition of the growing complexity of statute law 
and the need for careful and intelligent legislation, it promises 
to place in the hands of the people, acting as lawmakers, a "tool 
of democracy" not to guarantee good government, but to allow 
them to secure and maintain it for themselves. 



